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GARNSEY v. MUNDY. 345 

The President, in his message of June 1st, 1872, said : — 
" It is a general principle of both international and municipal 
law that all property is held subject not only to be taken by the 
Government for public uses, in which case, under the Constitution 
of the United States, the owner is entitled to just compensation, but 
also subject to be temporarily occupied, or even actually destroyed, 
in times of great public danger and when the public safety demands 
it, and in this latter case governments do not admit a legal obliga- 
tion on their part to compensate the owner. The temporary occu- 
pation of, injuries to, and destruction of property caused by actual 
and necessary military operations are generally considered to fall 
within the last-mentioned principle." 70 

Wm. Lawrence. 

(7b be continued.) 



RECENT AMERICAN DECISIONS. 

Court of Chancery of New Jersey. 
SARAH M. GARNSEY et al. v. ELIZABETH MUNDY bt al. 

A voluntary deed of trust, reserving no power of revocation, made with a nominal 
consideration and without legal advice as to its effect, and where there was evidence 
that its effect was misunderstood by the grantor, was set aside and a reconveyance 
ordered. 

The fact that the grantor's infant children were the beneficiaries under the trust- 
deed was not sufficient to prevent the relief. 

This was a bill in equity to have a trust-deed set aside and 
cancelled. The facts appear in the opinion. 

Wm. B. Martin, for complainants. 

R Wayne Parker, for defendants. 

Runyon, Chancellor.— On the 4th of Febuary 1861, the com- 
plainant, Sarah M. Garnsey, who was then a single woman (her 
waiden name being Sarah M. Mundy), and of the age of about 
twenty-one years, was seised in her own right, in fee, in possession, 
through inheritance from her father, James Mundy, deceased, of a 
parcel of unimproved farming land of about seven acres in Middle- 
sex county in this state, and was also the owner of an undivided 

■"> Senate Ex. Doc. 85, 2d sess. 42d Cong., veto bill for relief of J. Milton Best ; 
Senate Rep. 412, 3d sess. 42d Cong; Vattel (6th Am. Ed.) 402 ; 4 Term R. 382. 
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third of the remainder, in fee, of two other lots there — one a wood 
lot of about tAvo acres, and the other the house lot, containing about 
nine and a half acres, which had been set off to her mother, Eliz- 
abeth Mundy, in dower. She had no other property, real or per- 
sonal. By a deed of that date she conveyed in fee to her mother, 
for the expressed consideration of natural love and affection to the 
grantor's daughter, Elmina May, and of 50 cents to her paid by 
her mother, the whole of said property on the following trust : — 

" That the said Elizabeth Mundy shall and will hold, use, occupy, 
and rent the same, and receive the rents, issues and profits thereof 
to and for the maintenance of said Elmina May Mundy until she 
shall arrive at the age of twenty-one years, or in case of her death, 
the said Elizabeth Mundy, her heirs or assigns shall pay the rents 
or profits arising as above to the said Sarah M. Mundy, and in 
further trust to convey the land and premises, with the appurte- 
nances hereinbefore mentioned, in fee simple, to the said Elmina 
May Mundy, or in equal shares to her 1 and any other children of 
said Sarah M. Mundy (should there be any other) when the young- 
est of said children shall have attained the age of twenty-one years ; 
and in the event that no issue of the said Sarah M. Mundy shall 
survive to inherit the same, that the estate herein named shall be 
conveyed according to the direction of the executor of the will of 
the said Sarah M. Mundy heretofore made." 

In 1864 Sarah M. Mundy was married to Silas Garnsey. The 
bill is filed by her and her husband against her two children and 
her mother, the trustee, to set aside the deed. The property at the 
time of making the conveyance in question was and still is of but 
little value as farming land. The buildings upon the house lot, 
which alone was improved, were old and dilapidated and have gone 
to decay, and even the fences on the premises are down. The 
trustee, who is a woman of advanced age, was and is wholly without 
means except her dower. The deed was wholly voluntary. It 
was made at the suggestion and on the advice of the grantor's 
mother and of her uncle, Dr. Jacob Martin, her mother's brother. 
The grantor neither proposed nor suggested it. Indeed it appears 
she knew nothing of it until it was presented to her for her sig- 
nature and she was urged by her mother and her uncle to execute 
it "for her good." Their motive, they say, was to save the pro 
perty for her, to prevent her from improvidently disposing of it. 
No professional advice whatever was taken. The deed was drawn 
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by a son of Dr. Martin, at the latter's direction, and its execution 
was witnessed by Dr. Martin, who being a commissioner of deeds 
took the grantor's acknowledgment. The grantor had no advice 
whatever except that which her mother and uncle gave her. 
Not only was she not consulted in regard to the matter in any 
way, but it was clear that she did not understand the provi- 
sions of the deed, nor their effect, She did not suppose that the 
effect of the conveyance would be to place the property beyond her 
reach and control. Nay, her mother and uncle both supposed that 
the trust was revocable, and that the grantor under it retained full 
power to sell the property with the trustee's consent. The con- 
veyance not only deprived the grantor of all her property without 
reserving a power of revocation to enable her to meet the exigencies 
of life, but the arrangement which it made was in other respects 
injudicious, disadvantageous and improvident. The motives and 
intentions of the mother and uncle were most praiseworthy. Their 
design manifestly was simply to put the property in such a position 
that the grantor could not dispose of it without her mother's con- 
sent and concurrence. They in good faith urged her to make the 
deed. She and they were alike under an erroneous impression as 
to the effect of it. From the operation of such a conveyance, made 
under such circumstances, equity will relieve the complainants. 
The rigidity of the ancient doctrine that a voluntary settlement, 
not obtained by fraud, is binding on the settlor and will not be 
set aside in equity, although the settlor has not reserved a power of 
revocation ( Villers v. Beaumont, 1 Vernon 100 ; Petre v. Espinasse, 
2 M. & K. 496 ; Bill v. Cureton, 2 M. & K. 503), has been re- 
laxed by modern decisions. In the case first cited, Villers v. Beau- 
mont, decided in 1682, the Lord Chancellor said : " If a man will 
improvidently bind himself up by a voluntary deed and not reserve 
a liberty to himself by a power of revocation, this court will not 
loose the fetters he hath put on himself, but he must lie down un- 
der his own folly." Recent cases, however, have narrowed the 
doctrine, and have held not only that the absence of a power of 
revocation throws on the person seeking to uphold the settlement 
the burden of proving that such a power was intentionally excluded 
by the settlor, and that in the absence of such proof the settle- 
ment may be set aside, but that equity will set aside the settlement 
on the application of the settlor where it appears that he did not 
intend to make it irrevocable, or where the settlement would be 
unreasonable or improvident for the lack of a provision for revoca- 
tion. In Everittv. Eceritt (1870), L. R. 10 Eq. 405, a case almost 
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precisely similar in its facts to that under consideration, a volun- 
tary settlement was set aside on the application of the donor. The 
court said : " It is very difficult indeed for any voluntary settlement, 
made by a young lady so soon after she attained twenty-one, to 
stand if she afterwards changes her mind and wishes to get rid of 
the fetters Avhich she has been advised to put upon herself." 

In Wollaston v. Tribe (1869), L. R. 9 Eq. 44, a voluntary gift, 
which was not subject to a power of revocation, but was meant to 
be irrevocable, was held to be invalid, and was set aside on the 
donor's application. In pronouncing the decree, the court said : 
" Of course, a voluntary gift is perfectly good if the person who 
makes it knows what it is, and intended to carry it into execution." 
In Coutts v. Acworth, L. R. 8 Eq. 558, it was held that " Where 
the circumstances are such that the donor in a voluntary settle- 
ment or gift ought to be advised to retain a power of revocation, 
it is the duty of the solicitor to insist on the insertion of such 
power, and the want of it will in general be fatal to the deed." 
In Prideaux v. Lonsdale (1863), 1 D. J. & S. 433, a voluntary 
settlement, which the settlor was advised to execute by persons 
under whose influence as regarded money matters she was, and 
which subjected her property to trusts and contained provisions 
which the court thought it was impossible to suppose she under- 
stood, and against which she ought to have been advised and 
cautioned, was set aside. In Hall v. Ball, L. R. 14 Eq. 365, it 
was held that a voluntary settlement should contain a power of 
revocation, and if it does not the parties who rely on it must prove 
that the settlor was properly advised when he executed it, and that 
he thoroughly understood the effect of omitting the power, and 
that he intended it to be excluded from the settlement, and, 
further, if that is not established and the court sees from the sur- 
rounding circumstances that the settlor believed the instrument to 
be revocable, it will, even after the lapse of twenty years and the 
death of the settlor, interfere and give relief against it. The 
decree in that case was reversed. (1873, L. R. 8 Chan. Ap. 430.) 
In his opinion, Selborne, L. C, said : " The absence of a power 
of revocation in a voluntary deed, not impeached on the ground 
of any undue influence, is of course material, where it appears 
that the settlor did not intend to make an irrevocable settlement, 
or where the settlement itself is of such a nature or was made 
under such circumstances as to be unreasonable and improvident, 
unless guarded by a power of revocation." Forshaio v. Welsby, 
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30 Beav. 243, was a case where a voluntary settlement was made 
by one, in extremis, on his family. It contained no power of 
revocation in case of the settlor's recovery. On his recovery it 
was set aside on his application, on the ground that it was not 
executed with the intention that it should be operative in case of 
his recovery from his illness. See also Huguenin v. Baseley, Lead. 
Cas. in Eq. 406 ; Cook v. Lamotte, 15 Beav. 241 ; Sharp v. 
Leach, 31 Beav. 491 ; Phillipson v. Kerry, 32 Beav. 628. It is 
not necessary, however, to rest a decision of this case adverse to 
the deed on so narrow a foundation as the mere absence of a power 
of revocation. The circumstances under which a voluntary deed 
was executed may be shown, with a view to impeaching its validity, 
and if it appears that it was fraudulent or improperly obtained, 
equity will decree that it be given up and cancelled. In the 
present case there is no room for doubt that the grantor was in- 
duced by those in whom she very justly placed confidence, and by 
whose better judgment she was willing to be guided, to execute a 
voluntary deed whose effect she and they not only did not under- 
stand, but, on the other hand, misapprehended, and which, so far 
from being according to their intentions, was in two very impor- 
tant respects, at least, admittedly precisely the reverse. It was 
irrevocable, but they all supposed it was revocable and intended 
that it should be so. It deprived the grantor of the power of 
sale, but they all supposed that she would have that power and in- 
tended that she should have it, clogged only by the necessity of 
obtaining her mother's consent and concurrence in any bargain or 
conveyance she might make. The deed contains no power of sale 
whatever. The testimony of all the parties to the transaction, the 
grantor, her mother and uncle, has been taken in the cause. It 
satisfies me that the deed was not " the pure, voluntary, well-un- 
derstood act of the grantor's mind " — (Lord Eldon in Huguenin v. 
Baseley) — but was unadvised and improvident, and contrary to the 
intention of all of them. The fact that the infant children of the 
grantor are beneficiaries under the deed will not prevent the court 
from setting it aside : Huguenin v Baseley, Everitt v. Everitt, 
ubi sup. There will be a decree that the deed be delivered up to 
be cancelled. 

It may be premised, before entering itself could be undoubtedly sustained 
upon a discussion of the subject suggested upon the simple ground (if upon no 
by the principal case, that the decision other) that the grantor acted withou 
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any independent professional advice. 
The absence of such advice, in the case 
of a voluntary conveyance, would seem 
to be decisive in favor of the right of 
the party executing it to ask that it be 
set aside. And this is particularly the 
case where the party for whose benefit 
the voluntary conveyance is made, or 
even he who induces its execution, stands 
in any confidential relation towards the 
grantor. "I take it to be a well estab- 
lished principle of this court," said Lord 
Justice Turner in Rhodes v. Bate, L. 
R. 1 Oh. 252-257, " that persons stand- 
ing in a confidential relation towards 
others, cannot entitle themselves to hold 
benefits which those others may have 
conferred upon them, unless they can 
show, to the satisfaction of the court, 
that the persons by whom the benefits 
have been conferred had competent and 
independent advice in conferring them." 
In accordance with this doctrine it had 
been held in Prideaux v. Lonsdale, 4 
Giff. 159 (affirmed on appeal, in 1 D. 
J. & S. 433), that a settlement of a 
legacy made by a lady a short time be- 
fore her marriage, under the persuasion 
of the executors of the will, could be 
avoided by her on the ground that it had 
been made without any consultation 
with her solicitor. In Leach v. Farr, a 
case in the Supreme Court of Pennsyl- 
vania, at Nisi Prius, it appeared that an 
ante-nuptial marriage settlement, which 
was attacked on the ground that it was 
a fraud upon the husband's marital 
rights, had been executed by the young 
lady without any independent advice of 
counsel ; and, therefore, upon an inti- 
mation from the court (Mr. Justice 
Shakswood) that, on that ground alone, 
the settlement would have to be set 
aside, the case was compromised. In- 
deed, the doctrine is doubtless well es- 
tablished in England and in this 
country ; and the cases just cited are 
only illustrations of a thoroughly settled 
principle. 



Passing, now, to the question sug- 
gested by the principal case, viz., what 
is the effect of the absence of a power 
of revocation in a voluntary deed 1 it 
will be convenient before noticing the 
cases, to state briefly one or two princi- 
ples which should always be borne in 
mind in considering the authorities upon 
this point. 

First; It is a well settled rule — as well 
settled as any other rule of law or equity — 
that an executed voluntary settlement 
not tainted with fraud or affected by 
mistake, is binding on the settlor. No 
matter how unfortunate, unjust or absurd 
such a settlement may unexpectedly 
prove to be, the general rule, above 
stated, is certainly beyond dispute. Nor 
is the rule altered by the circumstance 
that the limitations of the trust are of 
an executory character; for if the trust 
is completely declared, equity, it is now 
held, will give effect to its provisions in 
favor of a volunteer. The leading au- 
thority upon this subject, it will be re- 
membered, is Kekewich v. Manning, 
1 De G. M. & G. 176, in which the 
former conflict between the cases was 
settled, and this decision has been 
followed in many subsequent authori- 
ties ; see Hill on Trustees 140, note, 4th 
Am. Ed. Indeed, the strength of the 
modern tendency in favor of upholding 
voluntary settlements may be seen from 
those decisions in which it has been 
held that an instrument inoperative as 
an assignment of the legal title, may 
yet take effect as a declaration of trust 
on the part of the would-be assignor : 
See Richardson v. Richardson, L. K. 3 
Eq. 686 ; Morgan v. Malleson, L. K. 10 
Eq. 475. 

Secondly; On the other hand it is 
equally well settled that an instrument 
obtained by fraud, or which is executed 
under a mistake and so as not to cor- 
rectly represent the intention of the 
party executing the same, will be set 
aside on the application of the grantor. 
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A principle so plain and so well recog- 
nised as this, seems to require no citations 
in its support. 

Between these two well established 
doctrines there runs a line of cases (of 
which the principal case is a type), in 
which it has been found necessary to use 
not a little care and skill in order to 
avoid a violation of one or the other of the 
two pi'inciples just stated. And although 
the question involved is not one of very 
great difficulty, there seems to have been, 
at times, a confusion in the minds of 
some of the judges leading to expres- 
sions of opinion, some of which, if fol- 
lowed to their legitimate consequences, 
would make a serious inroad upon the 
doctrine of voluntary trusts. This will 
be apparent from an examination of a 
few of the cases. 

One of the earliest reported decisions 
upon this subject, is Villars v. Beau- 
mont, 1 Vern. 99, decided in 1682. 
The case was this : William Beaumont, 
who was entitled to a lease of a hospital 
in Leicester for three lives, a short time 
before his death, by a little scrap of 
paper at an alehouse, but under his 
hand and seal, settled the term upon the 
plaintiffs (his cousins) to the intent to 
pay his debts, and gave the surplus to 
them. Afterwards, being dissatisfied 
with the settlement, he made his will in 
writing, whereby he devised the term, 
subject to the payment of his debts, to 
the defendant. After argument by coun- 
sel on both sides : < ' There is no color 
in this case," said the Lord Chancellor 
(Nottingham). "If a man will im- 
providently bind himself by a voluntary 
deed, and not reserve a liberty to him- 
self by a power of revocation, this court 
will not loose the fetters he hath put 
upon himself, but he must lie down 
under his own folly ; for if you relieve 
in such a case, you must consequently 
establish this proposition, viz. : That a 
man can make no voluntary disposition of 
his estate, but by his will only, which would 
be absurd." 



The next case appears to be Nal- 
dred v. Gilham, 1 P. Wms. 577, which 
occurred in 1719, and in which there 
began, npon this subject, that fluctu- 
ation in the decisions which seems to 
have continued down to very recent 
times. In this case the aunt of the 
plaintiff made a voluntary settlement 
upon him but retained the deed in her 
possession. Having subsequently deter- 
mined to settle the premises upon her 
nephew Gilham (the defendant), and 
having consulted counsel upon the sub- 
ject, she was informed (it afterwards 
turned out, erroneously) that she had 
put it out of her power — whereupon she 
expressed great concern, saying that she 
had been imposed upon. She afterwards 
destroyed the settlement and executed a 
new settlement in favor of the defend- 
ant. The plaintiff, by fraud, subse- 
quently procured a copy of the first set- 
tlement, and in this bill attempted to set 
it up. On the case coming before the 
Master of the Rolls, "his Honor, with 
great clearness, determined for the plain- 
tiff;" but on appeal to Lord Chancellor 
Parker, his Lordship reversed the de- 
cree at the Rolls, declaring " that it was 
plain that the aunt intended to keep the 
estate in her power, that she designed 
there should be a power of revocation 
in the settlement * * * * that in fact 
she appeared to have been imposed upon 
by preparing and making the convey- 
ance absolute, which it had been unrea- 
sonable in any one to have asked of 
her." It will be observed that this de- 
cision proceeded upon the ground of 
fraud ; but the intimation is also thrown 
out that in the absence of any motive for 
an irrevocable gift, it is unreasonable 
that a voluntary conveyance should be 
without a power of revocation, which 
points to the idea, expressed in very 
recent cases presently to be noticed, that 
the burden of sustaining such a gift falls 
upon the donee. 

In 1807, in the celebrated case of 
Huguenin v. Baseley, 14 Ves. 273, the 
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judicial intellect of Lord Eldon and 
the eloquence of Sir Samuel Komilly 
were brought to bear upon this subject. 
In that case the doctrine is put upon 
the true ground, and one which has been 
again adopted in the most recent Eng- 
lish decisions upon the subject, by the 
most accomplished equity judges of 
modern times. 

In Lord Eldon's mind, following 
Lord Hardwtcke's reasoning in Bridg- 
man v. Green, 2 Ves. 627, the effect to 
be given to the absence of a power of 
revocation appears to have been that it 
was to be regarded as strong evidence that 
the party did not understand the trans- 
action, whence arose a strong inference 
of an undue purpose (14 Ves. 296). 
" Repeating therefore, distinctly," said 
the Chancellor, "that this court is not 
to undo voluntary deeds, I represent the 
question thus: whether she executed 
these instruments not only voluntarily, 
but with that knowledge of all their 
effect, nature and consequences which 
the defendant Baselcy and the attorney 
were bound by their duty to communicate 
to her before she was suffered to execute 
them :" (Id. 300). 

It must be remembered, however, that 
in this case the attorney obtained a 
benefit under one of the instruments, 
and that Mrs. Baselcy had no indepen- 
dent professional advice. 

The decisions in both of the cases last 
cited could manifestly be sustained on 
the general ground of fraud, and there- 
fore the remarks of Lord Chancellor 
Parkeu and Lord Eldon, already 
quoted, cannot be considered as abso- 
lutely essential to the decision in either 
case. Nor should it be supposed that 
because Lord Eddon laid great stress 
upon the absence of a power of revoca- 
tion, that circumstance alone is sufficient 
to set the instrument aside. That it 
would be an error to draw such a con- 
clusion from the opinion in Hugnenin v. 
Baseley, has been recently pointed out by 



Lord Justice James in Hall v. Hall, 
presently to be noticed : see L. R. 8 Ch. 
436. Still, it may be fairly said that 
the dicta of Lord Eldon go very far 
towards approving of the conclusive 
effect of the absence of a power of revo- 
cation when there is no apparent motive 
for an irrevocable gift. 

Leaving these cases, it will be proper, 
before coming to the most recent authori- 
ties, to notice one or two intermediate 
decisions in which the courts seemed in- 
clined to return to the stricter rule of 
Villars v. Beaumont. 

In Petre v. Espinasse, 2 M. & K. 496, 
the court refused to disturb a voluntary 
settlement which had been made by an 
extravagant spendthrift to protect him- 
self from the consequences of his own 
improvidence ; and in Bill v. Cureton, 
2 M. & K. 503, a similar decision was 
made in the case of a lady who had 
made a settlement, not at all in contem- 
plation of matrimony, and entirely un- 
tainted with fraud and unaffected by 
mistake. The Master of the Rolls, in- 
deed, in his opinion (page 509) speaks 
somewhat of putting the case upon the 
same, ground as that upon which Pefre 
v. Espinasse was decided ; but the state- 
ment of facts in the report presents no 
such ground, and the decision would 
seem to.be a direct authority against the 
position that the absence of a power of 
revocation is, of itself, sufficient to sus- 
tain an application to set the instrument 
aside. 

In Hastings v. Orde, 11 Sim. 205, the 
doctrine of the necessity for the insertion 
of a power of revocation came again 
into the ascendant. If brevity is the 
soul of law as well as of wit, then the 
opinion of Vice Chancellor Sir Labn- 
celot Shadwell is a model as a state- 
ment of a case, and an announcement 
of the conclusion reached. " The case 
is this ! A female infant being entitled 
to choses in action, a settlement was 
made of them,' on her marriage, in trust 
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for her husband for life, and after his 
decease, in trust for her for life, and 
after the decease of the survivor, in trust 
for the children of the marriage, and if 
there should be no child, then in trust 
for such persons as she should appoint 
by her will with the ultimate trust for her 
next of kin ; and the marriage having 
been put an end to, and there being no 
issue, the question is whether the lady is 
still bound by the settlement. I am of 
opinion that she is not bound by it." It 
will be observed, however, that in this 
case there was a failure of the motive 
which had induced the creation of the 
voluntary trust. 

In several modern English authorities 
there appeared a strong tendency to in- 
sist upon the presence of a power of 
revocation in voluntary settlements ; and 
the doctrine was on the point of being 
pushed beyond its legitimate bounds, 
when it was arrested by two recent de- 
cisions of the Court of Appeals in Chan- 
cery. The cases in which the doctrine 
was carried to extreme lengths are 
Covtts v. Ackworth, L. B. 8 Eq. 558; 
Everitt v. Everitt, 10 Id. 405, and Hall 
v. Hall, 14 Id. 365. Coutts v. Ackworth 
could, indeed, be supported on the ground 
that the settlor had no independent 
advice, but relied upon the solicitor of 
the party who was benefited by the set- 
tlement ; but Everitt v. Everitt was not 
favorably regarded in Phillips v. Mai- 
lings, L. R. 7 Ch. 244 ; and the judg- 
ment in Hall v. Hall was reversed on 
appeal ; L. R. 8 Ch. 430. In Phillips v. 
Mullings, Lord Hatherlet, after advert- 
ing to the rule that any one taking any 
advantage under a voluntary deed, and 
setting it up against the donor, must 
show that he thoroughly understood 
what he was doing, or at all events was 
protected by independent advice, and 
also to the rule that where a person ex- 
ecutes a voluntary irrevocable deed, it 
must be shown, in order to support the 
deed, that the nature thereof was thor- 
oughly understood by the party executing 

Vol. XXII.— 24 



it, reached the conclusion that whether 
there should be a power of revocation or 
not depends upon circumstances ; and 
that "it cannot be laid down as a general 
rule that such a deed would be voidable 
unless it contained a power of revoca- 
tion." But in Hall v. Hall, L. R. 8 
Ch. 430, the whole subject was most 
satisfactorily discussed and the authori- 
ties reviewed. In that case a widow ex- 
ecuted a deed, which she had instructed 
her solicitor to prepare, settling certain 
houses and buildings on herself for her 
life and after her death for the benefit 
of her children. There was no sugges- 
tion made to her that the deed ought to 
contain a power of revocation. Some 
years afterwards she burnt it, and ex- 
pressed her satisfaction at having got 
rid of it. It was held that the deed was 
valid, and was not affected by the want 
of a power of revocation. " The true 
rule," said Lord Justice Jambs, "is 
that which was laid down by Lord Jus- 
tice Turner in Taker v. Toker, 3 D. J. 
& S. 487, 491, that the absence of a 
power of revocation is a circumstance to 
be taken into account, and is of more 
or less weight according to the other 
circumstances of each case." See also 
Henshall v. Fereday, 29 Law Times 46, 
where, under the circumstances, the vol- 
untary deed was set aside. Reference 
may also be had to Cooke v. Lamotte, 
15 Beav. 234, and Wollaston v. Tribe, 
L. R. 9 Eq. 44. 

Besides the principal case, we have 
found but one American decision where 
this doctrine has been discussed and ap- 
plied. The case referred to is Evans v. 
Russell, 31 Leg. Int. 125, in the Supreme 
Court of Pennsylvania, decided in April 
1874. Thecase was this : The complain- 
ant, prior to her marriage, executed a set- 
tlement conveying her property in trust to 
pay the income to herself for life, with 
power to appoint the capital by will 
among the children of the marriage, and 
in default of issue to and among her 
sisters and brother, and in default of 
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appointment, to them in certain propor- 
tions. The deed contained no power of 
revocation nor of testamentary appoint- 
ment after the cesser of the marriage in 
her lifetime, and nothing was said at 
or before the time of the execution of 
the instrument as to the omission of 
these powers, except that the complain- 
ant was informed that she could make 
her will if she pleased. There was uo 
issue of the marriage, and the complain- 
ant survived her husband. It was held 
that she was entitled to a reconveyance 
by the trustees. The ground upon which 
the case was put was that of a mixed 
mistake of law and fact ; the contingency 
which happened not having been pre- 
sented to the mind of the settlor, and, 
therefore, her attention not having been 
directed to the circumstance that the 
legal operation of the deed upon the 
happening of this contingency would bo 
different from what «he would have pro- 
vided had the contingency been suggested 
to her. In thiscase Chief Justice Agnkw 
seems to have laid down the true rule 
upon this subject. " In the absence of a 
certain intent to make the gifts irrevoca- 
ble," says that learned judge,-" the omis- 
sion of a power to revoke is primd facie 
evidence of a mistake, and casts the bur- 
den of supporting the settlement upon 
him who, without consideration or motive 
to benefit him or protect the donor, claims 
a mere gratuity against one who is mi 
juris and capable of taking care of his 
own estate." 

From the decisions which have been 
here briefly discussed the following con- 
clusions can safely be drawn. 

First : Where there is a del iberate gift, 
with full knowledge of the consequences 
of the act, made by a person sui juris, 
the absence of a power of revocation is 
not, primd facie, enough to set the in- 



strument aside. The absence of motive 
is immaterial, if an intent to make an 
irrevocable gift is apparent. And (it is 
submitted) that this intent is sufficiently 
proved, in the first instance, whenever 
a person of sound mind and sui juris 
executes an instrument of whose con- 
tents he has been informed. Thus if a 
person of perfect mental capacity, and 
under no disability, were deliberately to 
execute a gift to an entire stranger, with 
a full knowledge of the contents of the 
instrument, and without the slightest 
evidence of fraud or mistake, it would 
seem reasonable that an intent on the 
part of the settlor to make an irrevoca- 
ble gift of his property should be pre- 
sumed. 

Second: Even in the abseuce of a 
certain and definite intent to make an 
irrevocable gift, the omission of a power 
of revocation will not, of itself, be 
enongh to set the instrument aside, if 
there exists a motive for making and sus- 
taining an irrevocable gift : e. g., where 
the settlement is made for the purpose 
of the settlor's guarding against his own 
extravagance or dissipation, as in Petre 
v. Espinasse, and (setnble") Bill v. Cure- 
ton, supra. 

Third : But where the deliberate intent 
to make an irrevocable gift does not ap- 
pear, and where no motive for such a gift 
is shown, the absence of a power of 
revocation is primd facie evidence of 
mistake. The rule is the same when the 
motive has failed, as was the case in 
Hastings v. Orde and Evans v. Russell, 
supra. 

Fourth : It is the duty of the solicitor 
who prepares the settlement to see that 
the irrevocable nature of the instrument 
is fully understood by the settlor: see 
May on Voluntary Alienations 452. 
G. T. Bispham. 



